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Introduction 

 

 Our modern society and our legal system as well, are going throw a constant change. 

The interdependence of economical, political and social relations is generating new connections 

among individuals, states and international organizations, redefining the old, classical concepts 

of the state and the sovereignty of national law. The borders among states and legal systems 

are gradually evaporating and we are slowly approaching an age of social, economical, legal and 

political interdependence. The global process generating the substantial changes was named by 

the modern scholars’ globalization. Globalization is a concept which is hard to define in a 

comprehensive way. There are many different definitions of globalization, according to the one 

of these definitions globalization (or globalization) describes the process by which regional 

economies, societies, and cultures have become integrated in a global network of political ideas 

through communication, transportation, and trade. The term is most closely associated with 

the term of economic globalization: the integration of national economies into the international 

economy through trade, foreign direct investment, capital flows, migration, the spread of 

technology, and military presence.1 However, globalization is usually recognized as being driven 

by a combination of economic, technological, socio-cultural, political, and biological factors.2 In 

fact the most characteristic properties of globalization are:  greater movement of people, 

goods, capital and ideas due to increased economic integration which in turn is propelled by 

increased trade and investment. 

 Globalization is a phenomenon characterized by constant change, change in politics, in 

economy and substantial change in the legal architecture of our societies as well. The world’s 

legal architecture is slowly changing from its modern state into a new post-modern state 

enhanced by globalization and the fast development of modern IT technologies. Globalization is 

in fact a set of phenomena which is transforming our world by leading it from segmentation to 
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intermingling, from separation to transitivity, from a territory-based organization to 

decentralization, from a state-centered configuration to a less state-centered arrangement.3  

Globalization is changing the contours of law and is creating new global legal institutions 

and norms. The spectrum of law-makers is widening, since national and regional legal systems 

increasingly interfere. The imminent growth of cross-border transactions, economic and 

political interdependence creates an urgent need for adaptation and development. Probably 

the most relevant example for a constant change in our modern legal system is the European 

integration and the creation of the European Union. The European Union (EU) is currently the 

most important economical and political union of 27 member states. The European Union has 

developed a single market through a standardized system of laws which apply in all member 

states. It ensures the free movement of people, goods, services, and capital,4 enacts legislation 

in justice and home affairs, and maintains common policies on trade. In order to function this 

system needs and adequate and efficient legal background. Common policies, which are the 

essence of multinational integration, are based on common legislation. The foundations of the 

European Union are special laws, based on the treaties, called “acquis communautaire”. These 

special laws are superior to the national law, even the constitutional law of the Member States, 

whether national legislation predates or postdates European legislation. These special laws 

have direct applicability influencing in a direct manner the national legal system of every 

member state. 

Law has traditionally been the province of the nation state, whose courts and 

enforcement agents enforced the legal rules. We can state that our societies are entering in the 

age of the “globalization of the law”. It is true that globalization of law is a recent trend in the 

development of the law and legal systems throughout the globe but it is a significant process 

which currently appears inevitable. The creation of supranational and international 

organizations, inter-governmental legal institutions, and the development of private 

international law and international procedural law are unprecedented in our modern history. 

The national governments influenced by the urgent need to adapt to the new realities of 

globalizes trade and global market, modify their legal systems making them compatible with 

the international needs. The growing interdependence of the states in the economic, political, 

and social sphere creates the necessity for an adequate international private law and 

procedural law system. The interconnections between the states shifted the focus of the law 

form local – to regional, international level.  

Because of the strong interconnections among the states, companies and individuals, 

international conflicts are inevitable. The question raised is, if the existing legal systems, 
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procedural rules can still guarantee the procedural equity and material justice. There is an 

urgent need for adaptation and development, the question is if the current law system can 

adopt as fast as the current globalization process is developing. Globalization and the 

proliferation of technological advances such as the Internet have catapulted private civil 

disputes to the forefront of international jurisprudence.5  In order to assure procedural equity 

and material justice in transnational disputes we need to adapt our procedural rules and 

fundamental principles to the new realities of our globalizing world.  

As individuals, companies and corporations transcend the national borders and the 

economical interdependence expands the number of international, transnational conflicts, 

disputes will increase substantially. The current legislation is not sufficiently developed in order 

to be capable of responding to the informational, legislative, and dispute settlement issues 

facing a modern, global market economy. The need for modernization and adaptation was 

identified by many scholars. This task will necessarily involve careful reflection on local- 

traditional law systems, and basic principles of law and on the new necessities imposed by the 

economical, social and political demands.  

 

Fundamental procedural principles 

 

In this study I’m focusing on the procedural principles form the point of view of civil and 

commercial law. In recent decades we have witnessed the growing interdependence of national 

and regional economies, international litigation remains a domain characterized by legal risk. In 

contrast to the international harmonization of substantive law, rules of civil procedure in many 

jurisdictions remain characterized by idiosyncrasies that, while understandably reflecting local 

legal cultures, present significant obstacles to the unwary foreign litigant.6 When we analyze 

the basic principles of transnational civil litigation we must mention the project initiated and 

finalized by The American Law Institute (ALI) and UNIDROIT (The International Institute for the 

Unification of Private Law, based in Rome). This was an ambitious project to produce both a set 

of principles and model rules for use in international civil litigation. The idea was conceived by 
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Geoffrey Hazard, an USA law professor, and Michele Taruffo, an Italian comparative lawyer.7 

The Rules contained in the study seek to correct the imbalance that has emerged in recent 

decades between the harmonization of the substantive private law applicable to manifold 

international commercial transactions as compared to procedural law in the same area.8 The 

Rules` purpose is primarily to provide an efficient and fair procedure for transnational cases. 

The authors' intent was for the draft Rules to apply in ordinary national courts, replacing 

domestic procedural rules whenever the plaintiff and defendant are nationals of different 

States or whenever property in one State is subject to claims (ownership or security interests) 

asserted by a party from another State. In such transnational cases today one of the hardships - 

and hence one of the risks of international commerce - occurs when a party is forced to 

prosecute or defend its interests under a foreign procedural system containing elements that 

seem arbitrary or unfair.9 In May 2002 leading English judges and commentators attended a 

conference on the draft principles and rules of international civil litigation.10 Zuckerman has 

summarized the discussion. Zuckerman questioned whether this project’s aim in achieving 

procedural uniformity, at least in commercial matters, might not be deleterious11: Plurality of 

procedure encourages experimentation and promotes evolutionary progress. Jurisdictional 

competition could encourage efficiency and lead to improvement in dispute resolution. It 

might, therefore, be better to direct the efforts in this area not so much towards a united 

procedural system for transnational cases but towards establishment of general normative 

standards that allow for considerable variations. Community of general standards would 

facilitate easier mutual recognition of judgments and . . . enable different jurisdictions to and 

their own way of providing adjudication that is effective and attractive . . .’12 The American Law 

Institute (ALI) and UNIDROIT (The International Institute for the Unification of Private Law) 

elaborated a set of basic principles regarding the following aspects of procedure: 

independence, impartiality and qualifications of the court and its judges, jurisdiction over 
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parties, procedural equality of the parties, right to engage a lawyer, due notice and right to be 

heard, languages, prompt rendition of justice, provisional and protective measures, structure of 

the proceedings, party Initiative and scope of the proceeding, obligations of the parties and 

lawyers, multiple claims and parties; intervention, amicus curiae submission, court responsibility 

for direction of the proceeding, dismissal and default judgment, access to information and 

evidence, sanctions, evidentiary privileges and immunities, oral and written presentations, 

public proceedings, burden and standard of proof, responsibility for determinations of fact and 

law, decision and reasoned explanation, settlement, costs, immediate enforceability of 

judgments, appeal, lis pendens and res judicata, effective enforcement, recognition, 

international judicial cooperation.13 To set up and identify a set of basic principles guiding the 

act of justice would be a great achievement and the work done by the ALI and UNIDROIT is an 

important step toward achieving this goal. I believe that the process of unification of procedural 

law will be a long term project, the first step needs to be the creation of a set of rules, a set of 

basic principles applicable to every court simplifying the process, to make them time and cost 

efficient, to minimize the risks and to guaranty the right to a fair trial.  

 

The right to a fair trail 

 

The rights associated with a fair trial are explicitly proclaimed in Article 10 of the 

Universal Declaration of Human Rights, the Sixth Amendment to the United States Constitution, 

and Article 6 of the European Convention of Human Rights, as well as numerous other 

constitutions and declarations throughout the world. In the present study we must limit our 

focus to the study of principles relevant for the civil and commercial litigation. The right to a fair 

trial is a norm of international human rights law designed to protect individuals from the 

unlawful and arbitrary curtailment or deprivation of other basic rights and freedoms, the most 

prominent of which are the right to life and liberty of the person. The right for a fair trial is 

guaranteed under Article 14 of the International Covenant on Civil and Political Rights (ICCPR),14 

which provides that “everyone shall be entitled to a fair and public hearing by a competent, 

independent and impartial tribunal established by law.”15 We cannot analyze the principle of 

the right to a fair trial without mentioning the provisions of art. 6 of the European Convention 

on Human Rights and Fundamental Freedoms. The European Convention on Human Rights and 
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Fundamental Freedoms is a treaty signed in 1950 by the ten members of the Council of Europe. 

The European Convention on Human Rights and Fundamental Freedoms is the most important 

instrument of international law to emanate from the Council of Europe. The Convention can be 

raised as an argument in any court at any stage of a "normal" case or it can be used as the 

foundation for an action in which case the process is to be by way of judicial review or appeal. 

Article 6 of the European Convention on Human Rights states that: 

1. In the determination of his civil rights and obligations or of any criminal charge against 

him, everyone is entitled to a fair and public hearing within a reasonable time by an 

independent and impartial tribunal established by law. Judgment shall be pronounced publicly 

but the press and public may be excluded from all or part of the trial in the interests of morals, 

public order or national security in a democratic society, where the interests of juveniles or the 

protection of the private life of the parties so require, or to the extent strictly necessary in the 

opinion of the court in special circumstances where publicity would prejudice the interests of 

justice …
16 The first paragraph of Article 6 applies to both civil and criminal proceedings, but the 

second and third paragraphs apply only to criminal proceedings. Article 6 guarantees the right 

to a fair and public hearing in the determination of an individual’s civil rights and obligations or 

of any criminal charge against him. The Court, and previously the Commission, has interpreted 

this provision broadly, on the grounds that it is of fundamental importance to the operation of 

democracy. In the case of Delcourt v. Belgium, the Court stated that: in a democratic society 

within the meaning of the Convention, the right to a fair administration of justice holds such a 

prominent place that a restrictive interpretation of Article 6 (1) would not correspond to the 

aim and the purpose of that provision.17 Since 1953, the Convention has experienced phenomenal 

growth in its stature in at least three respects. 

- First, the substantive rights have been augmented by a number of Protocols. 

- Second, the number of states adhering to the Convention has grown, especially in recent years with 

the accession of many Eastern European states. 

- Thirdly, the amount of business has increased enormously because of gradual increase in the 

recognition and reliance upon the exceptional right of individual petition - the fact that individual 

persons and not just governments can bring complaints.18 

                                                           
16

 The European Convention on Human Rights (ECHR) (formally the Convention for the Protection of Human Rights 
and Fundamental Freedoms) is an international treaty to protect human rights and fundamental freedoms in 
Europe. Drafted in 1950 by the then newly formed Council of Europe, the convention entered into force on 3 
September 1953. All Council of Europe member states are party to the Convention and new members are 
expected to ratify the convention at the earliest opportunity. 
17

 Nuala Mole and Catharina Harby: The right to a fair trial, A guide to the implementation of Article 6 of the 
European Convention on Human Rights, Human rights handbooks, No. 3, Directorate General of Human Rights 
Council of Europe F-67075 Strasbourg Cedex © Council of Europe, 2001, 2006 1st edition 2001; 2nd edition, 
August 2006 Printed in Belgium 
18

 The European Convention on Human Rights – UK Law Online (1998) 



7 

 

We can see that Article 6 offers a frame of the basic elements of a fair trial, without being 

comprehensive. The historical experience shows us that it is very hard to create a legal system, 

a set of basic principles which are accepted and applicable in every country. The challenge is to 

create such rules and principles that are compatible with the cultural, political and legal 

traditions` diversity of the countries, offering an adequate protection in case of transnational 

conflicts.  

 

The right to a fair trial, the Romanian perspective 

 

In the implementation of the principles of fair trial Romania uses several levels: 

constitutional, supra-constitutional and jurisprudential through the decisions rendered by the 

Constitutional Court, since the beginning of its work (June 1992). The Romanian constitutional 

concept is to create a binary category system that includes two sets of sources: the national 

level and the international level.19 The sources of Romanian law are: the Romanian 

Constitution; laws adopted by the Parliament (constitutional laws, organic laws and ordinary 

laws); governments normative acts (ordinances, emergency ordinances, decisions); acts issued 

by the central government administration (minister's orders, instructions and regulations); acts 

issued by the local government administration (County Council, Local Council); EU legislation 

(Regulations, Directives); international treaties. The Romanian legal framework includes the 

following legal instruments: the Constitution is Romania's supreme law, the organic law 

regulates areas of high importance to the State, the ordinary law regulates all other areas which 

are not covered by organic law, the ECHR case-law and EU courts' case-law. The Romanian 

hierarchy of norms is as follows: the Romanian Constitution is at the top of the hierarchy of 

norms, all other pieces of legislation and norms must comply with it; organic law is in second 

position in the legal hierarchy, ordinary law is the third legal norm.20 Regarding the applicability 

of international treaties and principles into the Romanian law system, the Romanian legislation 

has implemented constitutional guaranties. According to Article 20 of the Romanian 

Constitution- International treaties on human rights: constitutional provisions concerning the 

citizens' rights and liberties shall be interpreted and enforced in conformity with the Universal 

Declaration of Human Rights, with the covenants and other treaties Romania is a part of. 

Where any inconsistencies exist between the covenants and treaties on the fundamental 

human rights Romania is a party to, and the national laws, the international regulations shall 

take precedence, unless the Constitution or national laws comprise more favorable provisions. 
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Also, Article 11 of the Romanian Constitution states that the treaties ratified by the Parliament 

are part of the domestic law: (1) The Romanian State pledges to fulfill as such and in good faith 

its obligations as deriving from the treaties it is a party to. (2) Treaties ratified by Parliament, 

according to the law, are part of national law. (3) If a treaty Romania is to become a party to 

comprise provisions contrary to the Constitution, its ratification shall only take place after the 

revision of the Constitution. 

Through these regulations all provisions relating to the right to a fair trial contained in 

international agreements and treaties enjoy a special treatment, offering an adequate 

protection for the subjects of law. On the other hand, constitutional provisions include specific  

clauses which ensure the appropriate framework for citizens to assure the access to justice and 

the right to a fair trial. According to Article 21 of the Constitution - Free access to justice, every 

person is entitled to bring cases before the courts for the defense of his legitimate rights, 

liberties and interests, the exercise of this right shall not be restricted by any law, all parties 

shall be entitled to a fair trial and a solution of their cases within a reasonable term, 

administrative special jurisdiction is optional and free of charge. Article 21 offers a general 

description of the basic principles of free access to justice and the right to a fair trial. The 

Romanian legislators introduced Art. 21, to offer constitutional protection of the rights, liberties 

and interests of the individuals and to assure the adequate protection of the right to a fair trial. 

In order to assure the applicability of the treaties of the European Union and the laws of the 

European Union the legislators introduced a special article, Article 148 in the Romanian 

Constitution - Integration into the European Union. Through these provisions the constituent 

treaties of the European Union, as well as the other mandatory community regulations have 

precedence over the opposite provisions of the national laws. Article 148 of the Romanian 

Constitution - Integration into the European Union states that: (1) Romania's accession to the 

constituent treaties of the European Union, with a view to transferring certain powers to 

community institutions, as well as to exercising in common with the other member states the 

abilities stipulated in such treaties, shall be carried out by means of a law adopted in the joint 

sitting of the Chamber of Deputies and the Senate, with a majority of two thirds of the number 

of deputies and senators. (2) As a result of the accession, the provisions of the constituent 

treaties of the European Union, as well as the other mandatory community regulations shall 

take precedence over the opposite provisions of the national laws, in compliance with the 

provisions of the accession act. (3) The provisions of paragraphs (1) and (2) shall also apply 

accordingly for the accession to the acts revising the constituent treaties of the European 

Union. (4) The Parliament, the President of Romania, the Government, and the judicial 

authority shall guarantee that the obligations resulting from the accession act and the 

provisions of paragraph (2) are implemented. (5) The Government shall send to the two 



9 

 

Chambers of the Parliament the draft mandatory acts before they are submitted to the 

European Union institutions for approval. 

In order to assure the proper administration of justice and to assure the rights to a fair 

trail the Romanian constitution offers several constitutional guaranties in Chapter VI - Judicial 

authority. Article 124 of the constitution states that justice shall be rendered in the name of the 

law and justice shall be one, impartial, and equal for all and above all judges shall be 

independent and subject only to the law. To assure the adequate administration of justice, 

judges are appointed by the President of Romania, judges are irremovable, according to the 

law, the appointment proposals, as well as the promotion, transfer and sanctions against judges 

shall only be within the competence of the Superior Council of Magistracy, under the terms of 

its organic law. The office of a judge shall be incompatible with any other public or private 

office, except for academic activities. Justice shall be administered by the High Court of 

Cassation and Justice, and the other courts of law set up by the law. The jurisdiction of the 

courts of law and the judging procedure shall only be stipulated by law. The High Court of 

Cassation and Justice shall provide a unitary interpretation and implementation of the law by 

the other courts of law, according to its competence. It is prohibited to establish extraordinary 

courts of law. By means of an organic law, courts of law specialized in certain matters may be 

set up, allowing the participation, as the case may be, of persons outside the magistracy (Article 

126 of the Romanian Constitution). Judicial independence is protected in another way through 

the separation of powers. Moreover, the independence of justice and the right to a fair trial is 

protected through the jurisdiction of the Constitutional Court. Article 2 paragraph 2 of Law No. 

47/1992 on the Organization and functioning of the constitutional court of Romania states that 

the provisions of normative acts which violate the provisions and basic principles of the 

Constitution are considered unconstitutional and after the unconstitutional character was 

declared by the Constitutional Court, they will not produce legal effects. It is certain that most 

of the laws relating to protection of the necessary conditions for achieving a fair trial can be 

found in legal documents inferior to the constitutional law, especially Law No. 92/1992 on 

judicial organization, Law No. 47/1992 on the organization and functioning of the constitutional 

court of Romania and civil procedure code. Thus, besides the fact that they repeat some of the 

constitutional texts, they contain provisions designed to strengthen the independence of the 

judiciary system and ensure a fair trial.21 Law No. 47/1992 on the organization and functioning 

of the Constitutional Court contains significant provisions regarding the fairness of the process 

in terms of unconstitutionality in solving the type of control exercised subsequently, at the 

request of the parties or the public prosecutor.  

As we can see Romania has adapted a series of rules, legal principles offering legal, 

constitutional protection to assure the proper administration of justice and the right to a fair 
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trial. The constitution of Romania is part of the 1980 Hague Convention of 25 October 1980 on 

International Access to Justice. Romania has also ratified the European Convention on Human 

Rights and it is bound to secure to everyone, within its jurisdiction, the rights and freedoms 

defined in Section I of the Convention, among them the right to a fair trial. Romania is full 

member of the Council of Europe and has participated in its efforts in the field of international 

law (international acts and treaties, ECHR case law) designed to enhance the international 

judicial assistance. Two of the most important acts adopted by the Council of Europe in this 

regard are the European Convention on Information on Foreign Law, 7 June 1968, London and 

the European Agreement on the Transmission of Applications for Legal Aid, Strasbourg, 1977.22  

Romania’s entry into the European Union in 2007 has had a significant influence on its 

domestic policy and legal system as well. As part of the process, Romania has instituted reforms 

including judicial reform and increased judicial cooperation with other member states. The 

integration has an immediate effect on the improvement of access to justice and on the right to 

a fair trial. One of the most important European legal act applicable to Romania in this field is 

the Council Directive 2003/8/EC of 27 January 2003 to improve access to justice in cross-border 

disputes by establishing minimum common rules relating to legal aid for such disputes. 

Currently in Romania the rights and obligations of the foreign litigant are duly considered, and 

the elements of the trial proceedings are examined closely from two directions, a national one 

and an international perspective.  

As an overall assessment of the Romanian realities we can conclude that there are 

sufficient means of ensuring an effective transnational litigation for any civil or commercial 

process, the basic principle of the right to a fair trial is guaranteed by the constitution and other 

specific laws. However we must state that there is plenty of room for improvement and 

development in this field. The challenges are visible and the need for adaptation is evident, this 

is why we can see a constant development in the field of transnational litigation. 
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